
Minutes of the Regular meeting of the

Board of Adjustment

Tuesday, November 22, 2011
1:00 p.m.

Chairman Webber called the meeting to order at 1:06 p.m. 
ROLL CALL

Present:
Stephen Webber, Chairman
Bob Cameron (entered late)
Betty Johnson, Seated Alternate

Lance Johnson, Seated Alternate

John Kilby

Patricia Maringer, Seated Alternate
Also Present:
Mike Egan, Community Development Attorney

Sheila Spicer, Zoning Administrator, Recording Secretary
Absent:
Nancy McNary
Vicki Smith

Wayne Hyatt, Council Liaison
APPROVAL OF THE AGENDA

Ms. Maringer made a motion to approve the agenda as presented. Ms. Johnson seconded the motion and all were in favor.

APPROVAL OF THE MINUTES

Mr. Johnson made a motion seconded by Ms. Johnson to approve the minutes of the September 27, 2011 meeting as presented. The motion passed unanimously. 
NEW BUSINESS

None
HEARINGS

(A)
ZV-2011009, a request by Raymond McClinton for a variance from Section 92.040 of the Zoning Regulations for the minimum side yard setback of 12 feet to 7 feet for a variance of 5 feet. The property (Tax PIN 1643661) is located at 301 Holmes Road, Lake Lure, NC 28746.
Ms. Spicer, Mr. McClinton, and Susan McClinton were sworn in. The members of the Board reported no conflicts of interest. Chairman Webber reported he had spoken to Ms. Spicer prior to the hearing regarding a structure located on the McClinton’s property that may possibly be in violation of Town regulations. He mentioned he noticed a covered walkway while inspecting the property that appears to be located in the lake front yard setback. He stated he had asked Ms. Spicer to research whether or not the structure had been permitted by the Town of Lake Lure. Mr. McClinton briefly questioned Chairman Webber about the communication. Chairman Webber testified that it has not caused him to form an opinion regarding the variance request, and he feels he will be able to remain objective. There were no objections from Mr. McClinton of the members seated on the Board. 
Ms. Spicer gave a brief overview of the case. She stated a portion of Mr. and Ms. McClinton’s existing dwelling is nonconforming in that it extends into the side yard setback. She reported that Mr. McClinton has submitted a permit request to remove part of the nonconforming portion of the existing screened porch and then rebuild it while also enclosing a portion of the existing, nonconforming deck. Ms. Spicer also reported that she had spoken to two of the neighboring property owners as well as emailed them details of the requested variance but had not received any written responses from either of them.
Mr. McClinton addressed the Board and testified that the area of the structure that requires a variance is only approximately 4 ½ square feet. He stated the house was built in 1947, and the foundation of the existing screened porch has started to shift. According to Mr. McClinton, this has created openings along the foundation that is allowing snakes and rats access to the porch. He stated they want to glass in the porch to allow enjoyment during the winter months. He mentioned that, while they are requesting to add 5’ onto the porch area, the remainder of the existing decks located in the setback will be removed. Upon questioning by the Board, Mr. McClinton stated the screened porch was there when they purchased the property 11 years ago. 

Ms. Johnson questioned whether a variance is required since Mr. and Ms. McClinton are not requesting to increase the footprint of the structure. Ms. Spicer responded that the Zoning Regulations stipulate that the cubic content of a nonconforming structure cannot be increased, nor can a nonconforming structure be voluntarily removed and then rebuilt. She pointed out that Mr. McClinton has requested to remove and rebuild the nonconforming screened porch while also enclosing a portion of the nonconforming deck. 
Chairman Webber questioned Mr. McClinton about the covered walkway on the property. He asked if a permit had been received from the Town of Lake Lure to construct the walkway. Chairman Webber asked Mr. McClinton if he had ever received a variance for the walkway. Mr. McClinton responded he had not. Mr. McClinton questioned whether this was relevant to the variance request but responded that he did receive a permit when he built the walkway sometime in 2002. There was a brief discussion on Section 92.998 (C) of the Zoning Regulations which reads, “The Administrator or his designee shall withhold or deny any permit, application, certificate, or other authorization on any land, building, structure, sign, or use in which there is an uncorrected violation of a provision of this Chapter or of a condition or qualification of a permit, certificate, or other authorization previously granted.  Furthermore, the Administrator may request the Rutherford County Building Inspector withhold applicable building permits under North Carolina Building Code until any violation of this Chapter has been remedied, including violations pertaining to the establishment of unapproved subdivisions or the transfer of lots in unapproved subdivisions.” Mr. Egan stated this provision could apply to variances due to the phrase “other authorization”. Chairman Webber reported that the Board has required violations to be remedied in the past as a condition of a variance. Mr. Egan pointed out that it has not been established that a violation exists on Mr. McClinton’s property. There was a brief discussion on whether or not the Board should be inspecting all existing structures on a property during site visits. Ms. McClinton addressed the Board and questioned why this was an issue due to the fact that they had received a permit for the walkway. Chairman Webber pointed out that the site plan submitted with the variance request does not specify that the walkway is covered and asked Mr. Egan if the Board can legally vote on a variance request if there is an existing zoning violation on the property. Mr. Egan advised that, based on the language in Section 92.998 of the Zoning Regulations, he feels the Board can act on the variance request and allow Ms. Spicer to investigate any possible violations after the hearing.  
Mr. McClinton pointed out that the neighboring property immediately adjacent to the area of the variance request has a sewer line that is close to the property line that would likely restrict any future development in that area. 

There was no further testimony, so Chairman Webber closed the public hearing. After a brief deliberation by the Board the following action was taken. 

Mr. Kilby moved with regard to case number ZV-2011009 for a variance from Section 92.116 of the Zoning Regulations that the Board finds (a) owing to special conditions, a literal enforcement of the provisions of the regulation(s) will result in practical difficulty or unnecessary hardship, (b) in the granting of the variance the spirit of the Zoning Regulations shall be observed, the public safety and welfare secured, and substantial justice done, and (c) the conditions specified in §92.085(C)(1) exist.  Accordingly, he further moved for the Board to grant the requested variance in accordance with and only to the extent represented in the application. Mr. Johnson seconded the motion. The motion passed unanimously. 
Chairman Webber directed Mr. McClinton to meet with Ms. Spicer regarding approval of the certificate of zoning compliance. He also directed Ms. Spicer to investigate the covered walkway constructed on the property.
(B)
ZV-2011010, a request by Kim Warner, agent for Horace Wayne and Juanita Holt for a variance from Section 92.116(A) of the Zoning Regulations to exceed the maximum allowable height of a fence in the side yard setback. The property (Tax PIN 231260) is located at 341 Tryon Bay Circle, Lake Lure, NC 28746.
The members of the Board reported no ex parte communication or conflicts of interest. There were no objections of the members seated from the applicant. Ms. Spicer, Mr. Warner, and Ms. Holt were sworn in.

Ms. Spicer gave a brief description of the case. She reported that Mr. and Ms. Holt had constructed a 16’ tall privacy fence in the side yard setback in 2005 and that the adjacent property owner had filed a complaint that same year. She pointed out that some investigation of the complaint had occurred in 2005, but no resolution had been reached and the complaint had remained open. She then reported that she had been asked to continue investigation on the complaint in September of this year. Ms. Spicer reported that investigation had revealed the fence is an illegal structure that had been built without permits. She stated she had advised Mr. and Ms. Holt of the options available to them, and they had chosen to request a variance to allow the fence to remain in its current location and height. Ms. Spicer testified that certified letters had been mailed to the two adjacent property owners, and while one had been delivered, the letter to Harry Smith and Michele Mittelbronn was still awaiting pick-up. She reported she had spoken to Ms. Mittelbronn on October 3, 2011, and Ms. Mittelbronn had expressed her desires at that time for the fence to remain due to the privacy it affords her. Chairman Webber pointed out that the letter from Ms. Mittelbronn included in the Board’s packet is unsigned. He asked when this was submitted. Ms. Spicer responded that the letter was submitted with the variance application. There was a brief discussion on the 2005 complaint regarding the fence and the decision to continue investigation at this time. 
Mr. Warner addressed the Board. Chairman Webber questioned what hardships would be experienced without the fence. Mr. Warner responded that the two living areas on either side of the fence are in such close proximity there would be no privacy without the fence. He pointed out that the slope of the terrain requires a 16’ tall fence to provide the necessary privacy to both property owners. 

Chairman Webber asked Ms. Holt how she received the letter from Ms. Mittelbronn. Ms. Holt responded she received it as an attachment to an email, and she then forwarded it to Mr. Warner to include with the variance request. Mr. Kilby asked if she felt Ms. Mittelbronn would be present at the hearing if she was opposed to the variance. Ms. Holt responded that she did. Ms. Maringer pointed out that the original 2005 complaint was filed by Ed McAbee, the adjacent property owner to Mr. and Ms. Holt at that time, but their letter included with the variance application indicates Mr. McAbee was in favor of the fence. Ms. Holt responded that Mr. McAbee had told her he was in favor of the fence at the time that it was built and stated she was surprised to learn he had then filed a complaint about the fence.
Ms. Maringer asked if a vegetative barrier had been considered instead of a fence. Ms. Holt stated it had been considered, but it was decided it would not be possible due to the close proximity to the steps leading from the neighboring porch as well as the fact that roots from any trees planted could potentially damage the existing retaining wall.
There was no further testimony, so Chairman Webber closed the public hearing. After a brief deliberation by the Board, the following action was taken.

Mr. Johnson moved with regard to case number ZV-2011010 for a variance from Section 92.116(A) of the Zoning Regulations that the Board finds (a) owing to special conditions, a literal enforcement of the provisions of the regulation(s) will result in practical difficulty or unnecessary hardship, (b) in the granting of the variance the spirit of the Zoning Regulations shall be observed, the public safety and welfare secured, and substantial justice done, and (c) the conditions specified in §92.085(C)(1) exist.  Accordingly, he further moved for the Board to grant the requested variance in accordance with and only to the extent represented in the application. Ms. Johnson seconded the motion. The motion passed unanimously.
Chairman Webber stated he voted in favor of the request due to the topography of the property and the close proximity of the neighboring structure necessitating the additional height of the fence. 
OLD BUSINESS

None
The Board held a brief discussion on ways to prevent surprising applicants with incidents such as happened with Mr. McClinton’s hearing today regarding possible violations or nonconforming structures. Chairman Webber stated one possible solution for him would be to inspect the property earlier. Mr. Kilby questioned whether or not it is the Board members’ responsibility to determine whether there are nonconformities on an applicant’s property prior to a hearing. Mr. Egan advised that the Board can notify the Zoning Administrator of possible violations, but it is the Zoning Administrator’s responsibility to gain compliance. 
ADJOURNMENT

Mr. Kilby made a motion seconded by Ms. Johnson to adjourn the meeting. All were in favor. 

The meeting was adjourned at 2:45 p.m. The next regular meeting is scheduled for Tuesday, December 27, 2011 at 1:00 p.m. 
ATTEST:






__________________________________________






Stephen M. Webber, Chairman
__________________________________________

Sheila Spicer, Recording Secretary
PAGE  
3
BOA minutes 11/22/11

